
DEEPWATER HORIZON 

CLAIMS CENTER 

APPEAL PANEL DECISION FORM 

I. CLAIMANT AND CLAIM INFORMATION 

Last/Name of Business First 

Claimant Name -Claimant ID -- Claim ID 

Claim Type Business Economic Loss 

Law Firm 

II. DECISION 

Middle 

-
Select the Compensation Amount set forth in either BP's Final Proposal or the Claimant's Final Proposal as the 
final outcome on the claim and check the appropriate box to signify your decision. 

Compensation Amount $0 

D BP's Final Proposal Risk Transfer Premium .25 

Prior Payment Offset $0 

Compensation Amount $119,625.67 

D Claimant's Final Proposal Risk Transfer Premium .25 

Prior Payment Offset $0 

1ZJ Remand to Claims Administrator 

III. PRIMARY BASIS FOR PANEUST DECI SION 

Please select the primary basis for your decision. You may also write a comment describing the basis for your 
decision. 

IZI Error in documentation review. 

D Error in calculation. 

D Error in RTP multiplier. 

D Error in Prior Spill-Related Payment Amount. 

D No error. 

Comment (optional) 

See attached opinion uploaded in the portal. 



DWH: 

Claim ID: 

Written Reasons and Opinion: 

This is a BP appeal of a Business Economic Loss award to an .-i Alabama, based 
ente1prise which, in its DWH Settlement Registration foim and BEL claim foim described its 
business as that of "Plant and Flower Sales." The essence of BP's position is that while the 
Claims Administrator did coITectly dete1mine that Claimant's financial records were not properly 
matched and unde11ook to utilize Approved Policy 495 to cure that problem, he erred in applying 
the Annual Variable Margin Methodology, as opposed to the Agriculture Methodolgy for the 
pmpose of doing so. Had the Agriculture Methodolgy been applied, BP contends, Claimant 
could not satisfy the decline p011ion of the Settlement Agreement Exhibit 4B V-Test and would 
not be entitled to any recovery. Therefore it submits an initial compensation proposal in the 
amom1t of zero and, alternatively, suggests that the claim be remanded with instmctions to apply 
the Agriculture Methodology. 

The record reflects that the NAICS Business Industiy Code repo11ed by Claimant on its 
Registration and BEL claim f01ms, as well as its federal income tax returns for the years 2007 -
2011 is 111400. That Code is entitled "Greenhouse, Nurse1y and Floriculture Production." 
Policy 495 Attachment A contains the NAICS Codes assigned to the matching framework. The 
Code identified by Claimant is assigned to the Agriculture Industry, specifically, Crop 
Production. Notwithstanding, the Policy also declares that a Claimant with a given NAICS Code 
will not automatically be assigned to a given methodology by vi1iue of the NAICS Code if, in the 
judgment of the Claims Administrator, there are factors that indicate revenues and expenses 
would be more sufficiently matched by applying an Alternative Methodology. For that reason, 
some businesses within a certain three-digit NAICS Subsector may be treated under a different 
methodology from others within the same Subsector. 

The Calculation Notes entered by the claims analyst are illllll1inating. Under the heading 
"Business Description" it is noted: 

The Claimant's business sells plants and flowers in AL. 



Under the heading “Seasonality Trends” it is written: 

Accountant noted a seasonal pattern of revenue.  The claimant confirmed the 
seasonal pattern and provided the following explanation: “The company primarily 
sells bedding plants (annuals) to landscape companies and gardencenters.  This 
coincides with the spring and fall planting season.”  Refer to Doc. ID  
for correspondence. 

The Current/Last Review report indicates, apparently in reliance upon that statement, the analyst 
changed Claimant’s NAICS Code to 424930, “Flower, Nursery Stock and Florists’ Supplies 
Merchant Wholesalers,” a business activity which does not involve the actual growing or 
production of plants.  Accordingly, the AVM Methodology was applied to achieve sufficient 
matching of expenses to revenues. 

BP asserts that this was error; that the Claimant’s website contains an entirely different 
description of its business, together with extensive photographs of its facilities and detailed job 
descriptions of its employees.  For example, under the heading “About Us,” it states: 

In business since 1982,  is a wholesale grower of 
annuals, perennials, groundcover, and herbs, serving independent garden centers 
and landscape contractors. 

Further, at least two of Claimant’s employees are described as “Growers.” 

Claimant argues, in response, that Policy 495 grants the Claims Administrator’s analysts 
considerable discretion in exercising their professional judgment to determine the NAICS Code 
which most accurately describes a Claimant’s business and thus selected the appropriate 
matching methodology.  While contending that the analyst’s exercise of discretion in this case 
was sound, it alternatively requests an opportunity to provide such information as may be 
necessary to satisfy the causation requirements resulting from application of the Agriculture 
Methodology. 

After thorough review, it is clear to this panelist that the Claims Administrator was unaware of 
the full extent of Claimant’s business in determining Claimant’s NAICS Code. Accordingly, this 
claim must be remanded for further evaluation utilizing the Agriculture Methodology.  BP’s 
appeal is therefore sustained. 

 

Decision:  December 10, 2014 

 

 


