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Claimant is a Zone C real estate appraisal business located in  Louisiana. 
Claimant filed a BEL claim with the Settlement Program and the claim was denied.  Claimant
appeals.

Claimant asserts that it passes the Decline Only Revenue Pattern tests set forth in
Exhibit 4B of the Settlement Agreement.  The record reflects that Claimant submitted its
BEL Claim Form on April 9, 2013.  Question 20 on that form asks:

“Did Specific market changes outside your control, unrelated to
the Spill, and occurring after April 20, 2010, prevent your
business from earning revenues in 2011 that were comparable
to pre Spill periods?”

Claimant answered “No”.

On July 25, 2013 the Settlement Program issued its first Denial Notice using the
lengthy but vague BEL D 01 Denial Notice Reason.  Claimant sought a Re Review.  On July 24,
2014 the Settlement Program again denied the claim.  Apparently realizing that its only
possible recovery was through the Decline Only Revenue Pattern, Claimant’s counsel, on
July 30, 2014 sent the following letter to the Settlement Program:

“On behalf of the referenced claimant, , 
Inc., please revise and amend our business economic loss claim #  as 
follows:

. Question #20 should be “YES”

. Question #20(b) should read  “(1) the entry of a competitor 
in 2011.”

Please contact us if you should have any questions or require any additional
information.”

On August 22, 2014 Claimant filed a Request for Reconsideration and submitted
voluminous documentation to show that it met the Decline Only customer mix test.  The
Settlement Program issued a Post Reconsideration Notice denying the claim.

Claimant asserts the Settlement Program made two errors:

1. The Settlement Program did not allow the Claimant to amend 
its Claim Form; and ,



2. The Settlement Program did not properly evaluate Claimant’s
evidence of factors outside of its control demonstrating why its
2011 revenues did not recover.

First, this Panelist agrees with Claimant that there is nothing in the Settlement
Agreement which prevents a Claimant from timely amending or correcting its original Claim
Form.  Given the “Claimant friendly” goals of the Settlement Agreement, this is allowable.

The second issue on appeal is more difficult.  To meet the Decline Only tests Claimant
must provide:

“2. Specific documentation identifying factors outside the control
of the claimant that prevented the recovery of revenues in 2011,
such as:
• The entry of a competitor in 2011
• Bankruptcy of a significant customer in 2011
• Nearby road closures affecting the business
• Unanticipated interruption resulting in closure of the

business
• Product/Service replacement by Customer
• Loss of financing and/or reasonable terms of renewal;”

The Claims Administrator issued Policy 474.  That Policy provides, in pertinent parts:

“1. Claimant May Demonstrate Other Factors Outside of the
Control of the Claimant which Prevented Recovery of
Revenues in 2011.

The Claims Administrator interprets the inclusion of the phrase “such
as” in Section II.C to mean that the list of factors is not an exhaustive list. 
Claimants may demonstrate other factors outside their control that prevented
their recovery of revenue in 2011.

2. Claimant Must Submit Objective, Third Party Documentation.

The Claims Administrator takes the position that to satisfy the second
prong of the Decline Only Causation Test, the claimant must submit objective,
third party documentation that identifies factors outside the control of the
claimant that prevented the recovery of revenues in 2011.  A document
prepared by the claimant, the claimant’s accountant or the claimant’s
attorney is not sufficient on its own to satisfy this requirement; however, the
claimant may use a document prepared by the claimant, the claimant’s
accountant or the claimant’s attorney to supplement or corroborate the
objective, third party documentation.”



Here, Claimant alleges that implementation of the Dodd Franks Wall Street Reform
and Consumer Protection Act (“Dodd Frank”) in 2010 meant that lenders were no longer
permitted to hire appraisers such as Claimant directly.  Instead, lenders had to utilize
appraisal management companies who sought bids from appraisers for specific projects. 
The appraisal management companies then award the project to the appraiser who submits
the lowest bid.  Claimant here did submit third party documentation that identifies factors
outside of Claimant’s control that prevented recovery of revenues in 2011.  Further, Claimant
documentation prepared by Claimant its accountants and its attorney which supplement
and corroborate the third party documentation are in the record.  For example, the
documentation filed by Claimant shows that in 2010, the average appraisal fee earned by
Claimant was $839.43 while in 2011 the average appraisal fee earned by Claimant was
$739.55.

Accordingly, this Panelist finds that Claimant has met the requirements of Exhibit 4.B
III.C of the Settlement Agreement and Policy 474.  Therefore, the Settlement Program
should handle this claim accordingly.


