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Claimant, a construction company located in  Louisiana, appealed the denial of its 
Business Economic Loss claim upon the assertion that the Claims Administrator erred in 
determining that its business is that of a real estate developer and thus is excluded under Section 
2.2.4.7 of the Settlement Agreement.  The Claims Administrator found that Claimant derived 
ordinary revenue from real property sales other than depreciation recapture; that it had expenses 
associated with real estate development activity; and that there were indications that it engaged 
in real estate development activity in 2010.  Claimant’s Request for Re-Review and 
Reconsideration were denied for the same reasons. 

To the contrary, Claimant argues that during 2007, 2008 and 2009, its Benchmark Period, and 
2010, its Compensation Period, it operated as a building construction company and did not 
engage in any real estate development.  Further, that it did not derive any income from real 
property sales that were reported as ordinary revenue on its 2010 federal tax return or have any 
expenses associated with real estate development activity on its returns for the years 2007 
through 2010. 

In arguing to uphold the Claims Administrator’s decision, BP cites articles which appeared in the 
local newspaper and a local business publication in 2012 and 2013, which assert that one or more 
persons having an ownership interest in Claimant are described as “the developer” of a large and 
very successful residential subdivision.  In something of a contradiction, it further states that in 
2012, Claimant merged with another company which was the developer of that subdivision.  
Several of the articles document issuance of a  issued by the  

., for the development of that subdivision.  It listed Claimant as the 
“developer/builder” of that project.  In a letter dated October 14, 2013, the chairman of the  

stated that the designation was erroneous and that the award should 
have listed  as the developer of the subdivision and Claimant as 
the builder of homes in that development.  Further, that “[t]he two entities are separate entities 
and this distinction should have been made on the award and publications associated therewith.” 

The record reflects the following facts.  On its 2010 federal income tax return, under the heading 
Schedule B, Claimant lists its business activity as construction and its product or service as 
general building.  It recites its NAICS Code as 236110, which is residential building 
construction.  The Louisiana State Licensing Board for Contractors has licensed Claimant to 
practice in the field of building construction and to bid, contract and perform as a Residential 
Building Contractor.  The residential subdivision referenced by BP was developed by an entity 
which acquired and subdivided the property.  It then sold individual lots to residential building 
contractors, including Claimant, who, in turn, built homes on them for their clients.  



The Claims Administrator’s Approved Policy Number 299 Final Policy Memo provides the 
analysis for applying the Real Estate Developer exclusion.  Pertinent to this appeal is 
subparagraph (f): 

“Construction Contractors: Notwithstanding the foregoing, an Entity engaged in 
construction that also acquires land for the purposes of erecting residential 
dwellings for sale on a dwelling by dwelling basis, rather than as part of a 
subdivision or other development by the Entity, will not be considered to be an 
Excluded Real Estate Developer.” 

After careful review and analysis of all of the documentation relevant to this issue, examination 
of the opposing briefs and study of Settlement Agreement Sections 2.2.4.7 and 5.9.3, together 
with the above referenced policy, this Panelist has concluded that Claimant’s appeal has merit 
and must be sustained.  Accordingly, the determination of the Claims Administrator is reversed 
and judgment must be entered herein overturning the denial of this claim. 

It is so ordered. 

March 19, 2014 

 

 


