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Select the Compensation Amount set forth in either BP's Final Proposal or the Claimant's Final Proposal as the 
final outcome on the daim and check the appropriate box to signify your decision. 

Compensation Amount $100,720 

D BP's Final Proposal Risk Transfer Premium .25 

Prior Payment Offset $0 

Compensation Amount $158,826.94 

IZI Claimant's Final Proposal Risk Transfer Premium .25 

Prior Payment Offset $0 

Please select the primary basis for your decision. You may also write a comment describing the basis for your 
decision. 

D Error in documentation review. 

D Error in calculation. 

D Error in RTP multiplier. 

D Error in Prior Spill-Related Payment Amount. 

IZ! No error. 

Comment (optional). 
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- Claim ID-
The Claims Administrator awarded $ 158,826.94 to this warehouse and storage company in 

Zone 0 . Po licy 495 cri teria were triggered and the A VM metl1odology was used to restate the 

financials. The single issue raised by BP on appeal is that the Claims Administrator erred in 

including warehouse rental income as revenue. Accordingly, BP submi ts a Final Proposal of 

$ I 00,720.00 which it argues is the correct award. 

Claimant operates two warehouses, one tllat it owns and another that it leases. In 2009, 

Claimant needed more warehouse space to accommodate its customers. Tn order to accommodate 

that need, Claimant leased the second warehouse from a third party. Claimant, in turn, rents out 

storage space to its customers for an amount that includes a rental factor and a profit component. 

Claimant makes monthly lease payments to the owner, with the rent va rying based on the storage 

space and pall.ets utilized. BP contends that the rental payments are merely a pass-through expense 

that should have been excluded from revenue pursuant to Policy 328. B P's argument is based largely 

on an entry in the Contact Notes in which the program accountant summarized an e-mail from the 

Claimant's attorney as fo llows: 

Description of line item Rents. Claimant leases the commercial 
warehouse in . The amount of rent wi ll vary 
month to month depending on the amount of product he is storing in 
the warehouse and how many pallets he is using. He expla ined that 
it is more of a pass-through expense that Claimant passes on to the 
client to pay. 

BP argues that by including the renta l payments on the income side and treating Claimant's rental 

expense as a fixed cost, the award was erroneously distorted. 

Policy 328 v.2 provides that the Administrator shall not typically h·eat reimbursed expenses 

as revenue for purposes of the calculations under the Settlement Agreement. This pol icy further 



explains that "[i]n arriving at this conclusion, the Claims Administrator has in part relied upon the 

fact that these items are not typically earned as revenue under the normal course of operation in an 

arms's length transaction." Id. Seizing on the description of the rent payments as pass-through 

expenses, BP argues that including the rent as revenue runs afoul of the letter and intent of Policy 

328. Claimant responds that notwithstanding the earlier description as a pass-through expense, 

Claimant's inclusion ofrent and a profit component in the amount charged to its customers, as well 

as the warehouse lease itself, were both arms length transactions. 

BP cites two Discretionary Review decisions in which the District Court determined that 

clear and direct expense reimbursements that are pass-through in nature should be excluded from 

revenue. Claimant argues that the use of the term "typically" in Policy 328 affords the program 

accountant with discretion that is justified in the case of an arms length transaction. The issue thus 

presented on appeal appears to be whether the rental revenue in issue was a clear and direct expense 

reimbursement, i.e., "pass-through" in nature. 

The Discretionary Review decisions relied upon by BP involved townhome association 

special assessments and common area maintenance (CAM) charges of a condominium association. 

In the latter case, the District Court found that the CAM charges were not clear and direct expense 

reimbursements or pass-through in nature and therefore were properly included as revenue. The 

facts in the instant case are analogous. Here, the rent Claimant charges to its customers for storage 

includes a component of warehouse rent and profit. Hence, the expenses are not clear and direct or 

pass-through in nature regardless of the description offered by the Claimant's lawyer. The program 

accountant was within his discretion in determining that the rental payments should be included as 

revenue and that decision is supported by the record and by the Discretionary Review decision 

discussed above. Accordingly, BP's appeal is not well taken and the award is affirmed. 
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